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Abstract

The hearing of a plaintiff's lawsuit in court is subject to conditions pertaining
to the plaintiff, the defendant, the claim itself, and the act of claiming. Among
the conditions stipulated for the plaintiff in the writings of some jurists
is jazm (certainty, conviction); meaning the plaintiff must be personally
certain. The principle of stipulating certainty is a matter of dispute. Therefore,
this paper examines the arguments of those who affirm and those who deny the
necessity of the plaintiff's certainty for the hearing of their lawsuit. Proponents
of the condition have presented two arguments to substantiate their position:
1. The absence of legal consequences for a valid lawsuit (da ‘wa-ye sahih)
arising from a probabilistic (iktimali) lawsuit. 2. The futility of judicial
proceedings (laghawiyat-e qazawat).

Opponents of requiring the plaintiff's certainty have put forth seven arguments
for their position: 1. The general principles (itlagat) in the chapter on
adjudication (bab-e qaza’); 2. Specific narrations (riwayat-e khassah); 3. The
practice of rational people (sirat-e ‘uqala’); 4. The philosophy of adjudication
(falsafah-ye gazawat); 5. The comprehensive contextual implication (izlag-e
maqami-ye majmi -€ adillah); 6. Reliance on a practical principle (asl-e
‘amali); 7. The rule of "If it were (the case), it would have been evident"
(ga ‘idat-e law kana la-ban). By examining the evidence from both sides and
adopting the comprehensive contextual implication of all evidence along with
the rule of law kana la-ban, the author concludes that such a condition is not
required for the plaintiff. Therefore, a plaintiff can file a lawsuit even in the
absence of personal certainty.

Keywords: Stipulation of Certainty (Ishtirat-e Jazm), Hearing of a Lawsuit
(Sama -e Da ‘wa), Plaintiff (Mudda 7), Adjudication (Qada’), The Rule of "If it were,
it would have been evident" (Law Kana La-ban).
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